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(AQ Docket) 
Horse Protection Act, 15 U.S.C. § 1821 et seg. (HPA Docket) 
Plant Quarantine Act, 7 U.S.C. § 163 (PQ Docket) 
Plant Variety Protection Act, 7 U.S.C. § 2321 et seg. (PVPA Docket) 
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(AQ Docket) 
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Administration (P&S): 


Packers and Stockyards Act, 7 U.S.C. § 181 et seg. (P&S Docket) 
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PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: MIDDLEBURY PACKING CO., INC., BERNARD QUESNEL and 
LOUIS QUESNEL. 

P&S Docket No. D-92-46. 

Decision and Order filed December 16, 1993. 


Failure to make full prompt payment for livestock - Unfair and deceptive trade practice - 
Potential far-reaching effect on livestock industry - Agreements for delayed payment - Alter ego 
- Adverse inference - Cease and desist order - Civil penalty. 


A corporate respondent, under the direction, management and control of individual respondents 
violated the Act by failing to make full prompt payment for livestock. Judge Baker assessed a 
civil penalty jointly and severally against respondents and ordered them to cease and desist from 
violating the Act. Late receipt of payment adversely affects the seller of livestock who must 
reimburse the custodial account so that consignors can be paid. Purchasers who fail to pay 
promptly pose a threat of far-reaching disruption in the livestock industry. Oral agreements for 
delayed payment which are entered into after a sale do not serve to extend the period for 
prompt payment under the Act. The corporate entity is disregarded where necessary to prevent 
circumvention of a statute. 


John P. Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), hereinafter 
referred to as the Act. A Complaint and Notice of Hearing were filed on 
March 12, 1992, alleging that the corporate Respondent, under the direction, 
management and control of the individual Respondents, Bernard and 
Louis Quesnel, willfully violated sections 202(a) and 409 of the Act (7 U.S.C. 
§§ 192(a), 228b) by purchasing livestock and failing to pay, when due, the full 
purchase price for such livestock on six occasions in April and May of 1991. 

An oral hearing was held on May 5 and 6, 1993, in Rutland, Vermont, 
before Administrative Law Judge Dorothea A. Baker. Complainant was 
represented by John P. Vos, Esquire, Office of the General Counsel, United 
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States Department of Agriculture, Washington, D.C. Respondents appeared 
pro se. 


Pertinent Statutory Provisions 


Sec. 202. 


It shall be unlawful for any packer with respect to livestock, meats, 
meat food products, or livestock products in unmanufactured form, or 
for any live poultry dealer with respect to live poultry, to: 


(a) Engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device; or .... (7 U.S.C. § 192). 


Sec. 409. 


(a) Full amount of purchase price required; methods 
of payment 


Each packer, market agency, or dealer purchasing livestock shall, 
before the close of the next business day following the purchase of 
livestock and transfer of possession thereof, deliver to the seller or his 
duly authorized representative the full amount of the purchase price: 
Provided, That each packer, market agency, or dealer purchasing 
livestock for slaughter shall, before the close of the next business day 
following purchase of livestock and transfer of possession thereof, 
actually deliver at the point of transfer of possession to the seller or his 
duly authorized representative a check or shall wire transfer funds to 
the seller’s account for the full amount of the purchase price; or, in the 
case of a purchase on a carcass or "grade and yield" basis, the 
purchaser shall make payment by check at the point of transfer of 
possession or shall wire transfer funds to the seller’s account for the 
full amount of the purchase price not later than the close of the first 
business day following determination of the purchase price: Provided 
further, That if the seller or his duly authorized representative is not 
present to receive payment at the point of transfer of possession, as 
herein provided, the packer, market agency or dealer shall wire transfer 
funds or place a check in the United States mail for the full amount of 
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the purchase price, properly addressed to the seller, within the time 
limits specified in this subsection, such action being deemed compliance 
with the requirement for prompt payment. 


(b) Waiver of prompt payment by written agreement; 
disclosure requirements 


Notwithstanding the provisions of subsection (a) of the section and 
subject to such terms and conditions as the Secretary may prescribe, 
the parties to the purchase and sale of livestock may expressly agree in 
writing, before such purchase or sale, to effect payment in a manner 
other than that required in subsection (a) of this section. Any such 
agreement shall be disclosed in the records of any market agency or 
dealer selling the livestock, and in the purchaser’s records and on the 
accounts or other documents issued by the purchaser relating to the 
transaction. 


(c) Delay in payment or attempt to delay deemed 
unfair practice 


Any delay or attempt to delay by a market agency, dealer, or packer 
purchasing livestock, the collection of funds as herein provided, or 
otherwise for the purpose of or resulting in extending the normal 
period of payment for such livestock shall be considered an “unfair 
practice" in violation of this Act. Nothing in this section shall be 
deemed to limit the meaning of the term "unfair practice” as used in 
this chapter. (7 U.S.C. § 228b). 


Findings of Fact 


Because the record as a whole supports the Complainant’s requested 
Findings of Fact, they have been adopted substantially herein. 

1. Middlebury Packing Co., doing business as Middlebury Packing Co., 
Inc., hereinafter referred to as the corporate Respondent, was a corporation 
organized and existing under the laws of the State of Vermont. Its mailing 
address is 58 Exchange Street, Middlebury, Vermont 05753. 

On September 11, 1991, Middlebury Packing Co., doing business as 
Middlebury Packing Co., Inc., changed its name to Middlebury Meat Packers, 
Inc. 

Middlebury Packing Co. was organized as a corporation pursuant to the 
laws of the State of Vermont. During the period in which it was incorporated 
it also did business as Middlebury Packing Co., Inc. and held itself out to 
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Packers and Stockyards personnel and to the State of Vermont as Middlebury 
Packing Co., Inc. (CX 1, p. 9, CX 11). On September 11, 1991, Middlebury 
Packing Co., d/b/a Middlebury Packing Co., Inc. changed its name to 
Middlebury Meat Packers, Inc. (CX 10, p. 5) and on September 25, 1991, 
Bernard and Louis Quesnel formed a new corporation called Middlebury 
Packing Co., Inc. (CX 10, pp. 7-10). 
2. The corporate Respondent is and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 

(b) A packer within the meaning and subject to the provisions of the 
Act. 

3. Bernard Quesnel is an individual whose mailing address is RD #1, 
Middlebury, Vermont 05753. 

4. Bernard Quesnel is, and at all times material herein was: 

(a) President and treasurer of corporate Respondent, Middlebury 
Packing Co., d/b/a Middlebury Packing Co., Inc.; 

(b) Co-owner of corporate Respondent, Middlebury Packing Co., 
d/b/a Middlebury Packing Co., Inc.; and 

(c) Responsible for the direction, management and control of 
corporate Respondent, Middlebury Packing Co., d/b/a Middlebury Packing 
Co., Inc. 

5. Louis Quesnel is an individual whose mailing address is RD #1, 
Middlebury, Vermont 05753. 

6. Louis Quesnel is, and at all times material herein was: 

(a) Vice-president of corporate Respondent, Middlebury Packing 
Co., d/b/a Middlebury Packing Co., Inc.; 

(b) Co-owner of corporate Respondent, Middlebury Packing Co., 
d/b/a Middlebury Packing Co., Inc.; and 

(c) Responsible for the direction, management and control of 
corporate Respondent, Middlebury Packing Co., d/b/a Middlebury Packing 
Co., Inc. 

7. On July 27, 1987, the Complainant sent a letter to the Respondents 
notifying them that an investigation conducted by Packers and Stockyards 
personnel on July 21, 1987, uncovered instances where the Respondents had 
failed to comply with section 409 of the Act. (CX 2, pp. 4 and 5). 

8. On November 9, 1989, the Complainant again sent a letter to the 
Respondents notifying them that an investigation conducted by Packers and 
Stockyards personnel on October 26, 1989, uncovered instances where the 
Respondents had failed to comply with section 409 of the Act. (CX 2, pp. 1- 
3). 

9. As part of an investigation, complainant notified several market 
agencies in Vermont and New York, and asked that they keep the envelopes 
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in which payment checks for livestock purchases were received. (Tr. 43-44, 
170, 195). Copies of said envelopes were available and admitted into evidence 
at the oral hearing. The originals thereof were not available and Respondents 
objected to the use of copies. 

10. The Complainant reviewed the dates on the envelopes to determine 
when payments had been mailed by the purchasers of the livestock and when 
they were received by the market agencies selling the livestock. With respect 
to livestock purchased at North Country Livestock Exchange and Cambridge 
Valley Livestock, the dates appearing on the envelopes indicated that the 
Respondents’ payments had been delayed beyond the close of the next 
business day. (Tr. 43-44, 174-175, 194-195). 

11. ‘The letters of notice having been unsuccessful in gaining voluntary 
compliance from the Respondents, and the envelopes gathered from the 
market agencies indicating that the Respondents had continued to delay 
payment beyond the close of the next business day, in late August and early 
September of 1991, the Complainant again conducted an investigation of the 
Respondents’ records and payment practices to determine if there were any 
willful violations of section 409 of the Act. (CX 12; Tr. 36-38, 44). 

12. Based on the evidence obtained during the investigation, the 
Complainant concluded that the Respondents had purchased livestock on a 
live-weight basis in interstate commerce from posted stockyards and that on 
at least six occasions in April and May of 1991, had failed to deliver to the 
seller the full amount of the purchase price by the close of the next business 
day. (CX 3). 

13. As set forth below and in the Complaint and Notice of Hearing 
filed in this matter, the Respondents purchased livestock at the following 
markets, and mailed payments on the dates indicated, such payments being 
delayed beyond the close of the next business day. (CX 3, 4-9). 


PURCHASE PURCHASED NO. INVOICE DATE 
DATE FROM HEAD ___ AMOUNT. MAILED 


Cambridge Valley Livestock 
4/9/91 Market 21 $12,357.34 4/17/91 
Cambridge, New York 


Cambridge Valley Livestock 
4/16/91 Market 15 $ 9,242.54 4/24/91 
Cambridge, New York 


Cambridge Valley Livestock 
4/30/91 Market 11 $6,971.82 5/10/91 
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Cambridge, New York 


Cambridge Valley Livestock 
5/7/91 Market 19 $14,060.99 5/15/91 
Cambridge, New York 


Cambridge Valley Livestock 
5/14/91 Market 16 $10,162.98 5/22/91 
Cambridge, New York 


North Country Livestock 
5/28/91 Exchange 12 $ 7,248.70 6/6/91 
Chazy, New York 


14. At the oral hearing the Complainant presented extensive evidence 
showing that the corporate Respondent under the direction, management and 
control of the Respondents, Bernard and Louis Quesnel, had failed to pay, 
when due, the full purchase price for livestock purchased as set forth in these 
findings of fact. 

15. Although the testimony and appearance of the Respondents were 
sought by a properly issued subpoena, the Respondents refused to testify on 
their own behalf and would not subject themselves to cross-examination. 
Respondents failed to proffer any evidence in their own defense. They 
objected to the inferences drawn as to when the checks were actually placed 
in the mails. 

16. Atthe hearing, Mr. Durwood E. Helms, Regional Supervisor for the 
Lancaster, Pennsylvania Office of the Packers and Stockyards Administration, 
testified that an investigation of the Respondents’ payment practices revealed 
extensive evidence that Middlebury Packing Co., d/b/a Middlebury Packing 
Co., Inc., under the direction, management and control of the individual 
Respondents, Bernard and Louis Quesnel, had failed to pay, when due, for 
livestock purchases on six occasions in April and May of 1991. 

17. Peggy McCracken, Vice-president and secretary of McCracken 
Livestock, testified at the oral hearing. She is responsible for all the 
bookkeeping and other accounting duties that are a part of running the 
McCracken Livestock and North Country Livestock Market located in Chazy, 
New York. (Tr. 169). Ms. McCracken complied with a request from Packers 
and Stockyards personnel that she not dispose of the envelopes in which she 
received payments from livestock purchasers. (Tr. 170). Ms. McCracken 
received an envelope in the mail containing a check for the purchase of 
livestock, and upon its receipt she wrote the name of the entity making the 
payment on the envelope, "Middlebury Packing." (CX 9, p. 3; Tr. 174). In 
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this case twelve head of livestock were sold on a live-weight basis on May 28, 
1991, for $7,248.70, and according to the postmark appearing on the envelope, 
was not mailed until June 6, 1991. (CX 9, p. 3; Tr. 79, 88-89, 174-175). 
McCracken Livestock did authorize mailing payments, but it did not have any 
credit agreement with Middlebury Packing Co. (Tr. 170, 176). The testimony 
of Ms. McCracken revealed that Middlebury Packing Co., d/b/a Middlebury 
Packing Co., Inc. under the direction, management and control of the 
Respondents, Bernard and Louis Quesnel, failed to pay for its livestock 
purchase by the close of the next business day. 

18. Carol Cary, office manager for Cambridge Valley Livestock Market 
located in Cambridge, New York, testified at the oral hearing that she was 
requested by Packers and Stockyards personnel to not dispose of the 
envelopes in which she received payments from livestock purchasers. (Tr. 
195). Pursuant to this request, Ms. Cary saved the envelopes in which 
payments were received from purchasers of livestock and upon receiving the 
envelopes wrote the date of receipt and the purchaser’s name on the envelope. 
(CX 4-8; Tr. 194-195). In this case, the envelopes indicated both by the date 
of actual receipt and by the date mailed (as indicated by the postmark) that 
Middlebury Packing Co. had not made its payments by the close of the next 
business day. The testimony of Ms. Cary revealed that Middlebury Packing 
Co., d/b/a Middlebury Packing Co., Inc. under the direction, management 
and control of the Respondents, Bernard and Louis Quesnel, failed to pay for 
its livestock purchases by the close of the next business day. 

19. Stanley McLenithan, co-owner and manager of Cambridge Valley 
Livestock Market, testified that he did not have any written credit agreements 
with the Respondents. Mr. McLenithan’s testimony, although inconsistent 
with his prior sworn affidavit,’ (Tr. 237) taken in the light most favorable to 
the Respondents indicates that he did verbally extend credit to the 
Respondents. However, this extension of credit was verbal, and was 
negotiated after two of the transactions and debts for livestock had already 
been incurred. (Tr. 222-223). In other words, these verbal credit agreements 
were negotiated when the Respondents already owed Mr. McLenithan and 
Cambridge Valley Livestock Market the money for livestock purchases and 
when the failure to pay, when due, violation had already occurred. Also, this 


‘Mr. McLenithan gave a sworn affidavit in July of 1991, to Packers and Stockyards personnel 
in which he indicated that he had "no written or verbal credit agreements with any other 
livestock dealer, packer or livestock buyer... ." (Tr. 237). Mr. McLenithan testified at the 
hearing that he did extend credit verbally to the Respondents, but that this was done after at 
least two of the sales had already taken place. (Tr. 222-223). Mr. McLenithan also testified that 
Messrs. Quesnel were his lifelong friends and that he highly valued their patronage at Cambridge 
Valley Livestock. (Tr. 223, 237, 244). 
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verbal extension of credit took place after the sales had taken place when 
Mr. McLenithan had no meaningful choice but to accept the delayed payment. 
(Tr. 222). With respect to all of the transactions with Mr. McLenithan and 
Cambridge Valley Livestock Market, the Respondents did not have a written 
credit agreement prior to purchasing the livestock. 

20. Both Ms. McCracken and Mr. McLenithan testified that their 
dilatory receipt of livestock payments adversely affected their businesses. As 
a result of livestock purchasers failing to pay promptly, McCracken Livestock 
suffered a financial hardship because it must reimburse the custodial account 
so that its livestock consignors are paid. This creates a situation where the 
funds are not available for McCracken Livestock to use for its own legitimate 
business purposes and to reinvest in McCracken Livestock. (Tr. 178-179). 
Mr. McLenithan could invest this money if he were not forced to reimburse 
his custodial account when his company receives payments from livestock 
purchasers in a tardy fashion. (Tr. 219). In addition, Mr. McLenithan testified 
that if the late payment for livestock purchases happened more frequently, his 
business would not exist. (Tr. 220-221). 


Conclusions of Law 


By failing to pay, when due, the full purchase price of livestock, 
Middlebury Packing Co., doing business as Middlebury Packing Co., Inc., 
under the direction, management and control of Bernard and Louis Quesnel, 
willfully violated the Act. Failure to pay, when due, the full purchase price of 
livestock constitutes an unfair and deceptive practice in violation of the Act. 
In re: R & D Investments, Inc., 35 Agric. Dec. 668, 673-675 (1976). In R & D, 
the Judicial Officer stated that "[rJespondent’s consistent pattern of late 
payment for livestock purchases is in contravention of the Act’s proscription 
against packers engaging in unfair or deceptive practices (7 U.S.C. § 192(a))." 
Id. at 673. In support of this decision the Judicial Officer stated that "each 
market agency that gave evidence against respondent, pointed out that its 


[prompt] receipt of full payment for livestock purchases . . . was of critical 
importance in order that it fulfill its own requirements under law. . . ." Jd. at 
674. 


This is also the situation with respect to the subject case where witnesses 
from each of the market agencies testified that the failure to receive payment 
promptly has a financial impact on the auction markets and its responsibilities 
to the custodial account. If auction markets selling livestock do not receive 
payments for livestock sales within the time specified by the Act, it could have 
a profound and far-reaching effect on the entire livestock industry. These 
auction markets are reliant on receiving payment promptly as specified in the 
Act so that they can meet their own financial obligations both to the custodial 
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account and to their own creditors. Furthermore, each packer is required by 
law to maintain a bond to cover its purchases in the event if fails financially. 
When packers fail to pay, when due, for livestock purchases, the amount used 
to calculate adequate bond coverage is diluted, and defeats the purpose of the 
bond. This further financially jeopardizes the livestock industry. (Tr. 519). 

Failure to pay, when due, the full purchase price of livestock is an unfair 
and deceptive practice in violation of the Act despite sellers’ acquiescence to 
late payment. Jn re: San Jose Valley Veal, Inc., 34 Agric. Dec. 966, 982 (1975). 
See also, In re: Sebastopol Meat Co., Inc., 28 Agric. Dec. 435, 441 (1969). In 
San Jose Valley Veal, the Judicial Officer held that the existence of a course 
of dealing allowing for delayed payment did not excuse the packing company 
from delaying its payments beyond the close of the next business day and held 
this to be in violation of the Act. San Jose Valley Veal, at 982. See also, In 
re: Richard N. Garver, 45 Agric. Dec. 1090 (1986); In re: George County 
Stockyard, Inc., 45 Agric. Dec. 2342, 2350 (1986); In re: Farmers & Ranchers 
Livestock Auction, Inc., 44 Agric. Dec. 1973 (1985); In re: Donald Hageman, 
42 Agric. Dec. 531 (1983) (indicating analogous results for failing to pay, when 
due, for livestock purchases proceeding under Title 3 of the Act). 

Similarly, Mr. McLenithan’s verbal acquiescence to dilatory payments from 
the Respondents as to three of the transactions does not change the 
requirements of the Act. If the parties to these transactions wished to vary 
the terms of payment beyond the close of the next business day, the Act 
specifies that such an extension is to be in writing and negotiated prior to the 
sale. The Act is set up to protect not only persons such as Mr. McLenithan, 
but also those people who consign their livestock to Mr. McLenithan and 
Cambridge Valley Livestock Market. The requirements of the Act are at 
issue here, not whether Mr. McLenithan wishes to avail himself of the 
protection afforded by the Act. 

In addition to the case law that developed holding failure to pay, when 
due, to be a violation of section 202, Congress added section 409 to the Act 
in 1976. Prior to the amendment in 1976, the regulations mandated that 
payment be made by the close of the next business day. But when Congress 
added section 409 to the Act, it made it unequivocal that any attempt to delay 
payment beyond the close of the next business day was to be considered an 
unfair practice in violation of the Act. See, In re: Beef Nebraska, 44 Agric. 
Dec. 2786, 2813-2835 (1985) (detailing the legislative history surrounding the 
addition of section 409). 

The facts show that Middlebury Packing Co., d/b/a Middlebury Packing 
Co., Inc. under the direction, management and control of Bernard and 
Louis Quesnel delayed payments to those auction markets where they 
purchased livestock beyond the close of the next business day. Such actions 
are explicitly proscribed by section 409(a) of the Act. Section 409(c) also 
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states that any delay or attempt to delay payments is to be considered an 
“unfair practice" in violation of the Act. "Unfair practice[s]" are proscribed by 
section 202 of the Act and, therefore, the respondents’ actions have resulted 
in a violation of section 202. 

The Respondents’ actions in failing to pay, when due were willful violations 
of the Act according to the cases decided by the Judicial Officer. A violation 
is willful if, irrespective of evil motive or erroneous advice, a person 
intentionally does an act prohibited by a statute or if a person carelessly 
disregards the requirements of a statute. See Cox v. United States Dep’t. of 
Agric., 925 F.2d 1102 (8th Cir. 1991); Henry S. Shatkin, 34 Agric. Dec. 296 
(1975); G. Steinberg & Son, Inc., 32 Agric. Dec. 236, 263-269 (1973); Goodman 
v. Benson, 286 F.2d 896 (7th Cir. 1961). Respondents received two letters of 
notice indicating that their payments were not being made by the close of the 
next business day as required by the Act. In spite of these letters of warning, 
the Respondents continued to delay mailing their payments beyond the close 
of the next business day. Respondents should have undertaken steps to 
ensure that their payments were placed in the mail by the close of the next 
business day, but they did not do this and, consequently, violated the prompt 
pay provisions of the Act. Under these circumstances, Respondents 
intentionally violated the Act, and Respondents’ violations were, therefore, 
willful. 

Respondents Bernard and Louis Quesnel are the alter egos of Middlebury 
Packing Co., d/b/a Middlebury Packing Co., Inc. Respondents, Bernard and 
Louis Quesnel deny that they are alter egos of Middlebury Packing Co., but, 
they did not present any evidence to rebut the allegations that they are the 
alter egos of Middlebury Packing Co., d/b/a Middlebury Packing Co., Inc. 
Ms. McCracken, Ms. Cary and Mr. McLenithan all testified that when dealing 
with Middlebury Packing Co., they considered Bernard and Louis Quesnel to 
be the persons behind the corporation and to be primarily responsible for it. 
(Tr. 179-180, 206-207, 219, 233). In other words, the witnesses believed that 
Bernard and Louis Quesnel are the corporation and direct, manage and 
control it. The individual Respondents’ denials of their relationship to the 
corporate Respondent are not supported by evidence. 

In addition, the corporate documents that were submitted into evidence 
indicate throughout that Bernard and Louis Quesnel were the officers and 
directors of Middlebury Packing Co., doing business as Middlebury Packing 
Co., Inc. (CX 1, 10, 11). Furthermore, Bernard and Louis Quesnel are the 
sole shareholders of the corporation. The Complaint alleged that Bernard 
and Louis Quesnel each owned one half of the outstanding shares of the 
corporation. The answers filed by Bernard and Louis Quesnel failed to deny 
this allegation and such a failure is deemed to be an admission of the 
allegation. 7 C.F.R. § 1.136. In addition, the individual Respondents failed 
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to proffer any evidence denying the allegation that they are the sole 
shareholders of the corporate Respondent, and declined to take the stand so 
that they might be examined under oath as to this issue. During the course 
of the hearing the Respondents repeatedly referred to the corporate entity as 
“we" and “our" and acted on behalf of the corporation throughout the entire 
proceeding. 

The law with regard to alter egos is quite clear. It was enunciated with 
regard to the Packers and Stockyards Act by the United States Court of 
Appeals for the Third Circuit in Bruhn’s Freezer Meats v. United States 
Department of Agriculture, 438 F.2d 1332 (3d Cir. 1971). The court stated in 
that case: 


"The corporate entity may be disregarded when the failure to do so 
would enable the corporate device to be used to circumvent a statute." 


Id. at 1343. See also, Van Wyck v. Bergland, 570 F.2d 701, 705 (1978); Jn re: 
Sebastopol Meat Company, Inc., 28 Agric. Dec. 435, 441 (1969). In this case, 
to allow Messrs. Quesnel to escape liability would be to permit the individuals 
truly responsible for the violations to evade the requirements of the Act. 
Therefore, Messrs. Quesnel must be found to be the alter egos of Middlebury 
Packing Co., d/b/a Middlebury Packing Co., Inc., and sanctioned accordingly. 

Respondents have failed to proffer any evidence denying the allegations of 
the Complaint and declined to testify either on their own behalf or for 
purposes of cross-examination. The allegations of the Complaint have been 
proven by Complainant by a preponderance of the evidence. 

The data of record indicate thai the corporate entity entitled Middlebury 
Packing Co., Inc. did not exist until after the dates of the alleged violations. 
However, Middlebury Packing Co. conducted business as Middlebury Packing 
Co., Inc., held itself out to Packers and Stockyards personnel as Middlebury 
Packing Co., Inc., and filed documentation with the State of Vermont as 
Middlebury Packing Co., Inc., during the period of the alleged violations. In 
other words, in naming Respondents in the Complaint, Complainant relied 
upon documentation provided to it by Respondents and on documentation 
Respondents filed with the State of Vermont indicating that the corporation 
was entitled Middlebury Packing Co., Inc. On September 11, 1991, 
Middlebury Packing Co., d/b/a Middlebury Packing Co., Inc. changed its 
name to Middlebury Meat Packers, Inc., and Respondents continued to do 
business as the same location using this new name. On September 25, 1991, 
Bernard and Louis Quesnel formed a new corporation called Middlebury 
Packing Co., Inc.. 

At all times material to this dispute, Messrs. Bernard Quesnel and 
Louis Quesnel were the officers, directors and shareholders of Middlebury 
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Packing Co., doing business as Middlebury Packing Co., Inc., and now known 
as Middlebury Meat Packers, Inc., and were the persons responsible for its 
direction, management and control. Messrs. Quesnel never denied that they 
were the owners of the corporations and refused to testify at the hearing with 
respect to any of the allegations concerning ownership and control of the 
corporations. 

Summarily stated, the Respondents contest the validity of Complainant’s 
evidence; the manner by which P&S employees determined that Respondents 
had not complied with the payment provisions of the Packers and Stockyards 
Act Respondents asserted a right not to testify; and did not otherwise contest 
Complainant’s assertions of Respondents’ relationship to the corporate 
Respondent. 

The various contentions of Respondents have been considered and are 
found to be wanting in merit, as determined by the Judicial Officer in his 
decisions, and which the Administrative Law Judge is directed to follow. 

The findings herein are adequately supported by the record, and the proof 
in this case far surpasses the preponderance of the evidence, which is all that 
is required. 

In addition, Respondents did not testify nor present any witnesses to testify 
on their behalf. Although it is unnecessary to draw an adverse inference 
because of their failure to testify, in view of Complainant’s evidence, it is, 
nonetheless, appropriate, according to the Judicial Officer, to infer that 
Respondents’ testimony would have been adverse to their position here, under 
the settled principle that has been followed in many proceedings before this 
Department: See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-392 
(1983); Steadman v. SEC, 450 U.S. 91, 91-104 (1981); In re: Rowland, 40 
Agric. Dec. 1934, 1941, n. 5 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983); In re: 
Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). This 
inference has also been followed in many judicial proceedings. E.g., In re: 
Mendicoa, 48 Agric. Dec. 409, 420-422 (1989); In re: Great American Veal, 
Inc., 48 Agric. Dec. 183, 224-225 (1989), aff'd, 891 F.2d (3d Cir. 1989) 
(unpublished); In re: McQueen Bros. Produce Co., 47 Agric. Dec. 1611, 1612- 
1613 (1988) (order denying reconsideration), aff'd, 916 F.2d 715 (7th Cir. 
1990) (Table) (text in WESTLAW); In re: Murfreesboro Livestock Market, Inc., 
46 Agric. Dec. 1216, 1229-1230 (1987); In re: Cor State Meat Co., 45 Agric. 
Dec. 995, 1018-1019 (1986); In re: Farmers & Ranchers Livestock Auction, Inc., 
45 Agric. Dec. 234, 255-256 (1986); In re: Grady, 45 Agric. Dec. 66, 108-109 
(1986); In re: Haring Meats and Delicatessen, Inc., 44 Agric. Dec. 1886, 1909- 
1910 (1985); In re: Saylor, 44 Agric. Dec. 2238, 2438, 2487-2489 (1985) 
(decision on remand); In re: Petty, 43 Agric. Dec. 1406, 1425-1428 (1984), 
aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986); In re: Jarosz Produce Farms, 
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Inc., 42 Agric. Dec. 1505, 1509-1510 (1983); In re: Farrow, 42 Agric. Dec. 1397, 
1419, n.7 (1983), aff'd in part and rev’d in part, 760 F.2d 211 (8th Cir. 1985) 
(merits affirmed; suspension reversed); Jn re: Mattes Livestock Auction Market, 
Inc., 42 Agric. Dec. 81, 101-102, aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In 
re: Stamper, 42 Agric. Dec. 20, 32, n.4 (1983), aff'd, 722 F.2d 1483 (9th Cir. 
1984); In re: De Graaf Dairies, Inc., 41 Agric. Dec. 388, 402-403 (1982), aff'd, 
No. 82-1157 (D.NJ. Jan. 24, 1983), aff'd mem., 725 F.2d 667 (3d Cir. 1983); 
In re: King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, No. CV 81-6485 
(C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 
1983) (to consider newly discovered evidence), order on remand, 42 Agric. 
Dec. 726 (1983), aff'd, No. CV 81-6485 (Aug. 11, 1983) (original order of 
Oct. 20, 1982, reinstated nunc pro tunc), aff'd, 742 F.2d 1462 (9th Cir. 1984) 
(unpublished); Jn re: Great Western Packing Co., 39 Agric. Dec. 1358, 1363- 
1364 (1980), aff'd, No. CV 81-0534 (C.D. Cal. Sept. 30, 1981); In re: Purvis, 38 
Agric. Dec. 1271, 1276-1277 (1979); In re: Wilcox, 37 Agric. Dec. 1659, 1666- 
1667 (1978); In re: Central Ark. Auction Sale, Inc., 37 Agric. Dec. 570, 586-587 
(1977), aff'd, 570 F.2d 724 (8th Cir. 1978) (2-1 decision), cert. denied, 436 U.S. 
957 (1978); In re: Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 
582 F.2d 39 (Sth Cir. 1978); In re: Burrus, 36 Agric. Dec. 1668, 1686-1687 
(1977), aff'd per curiam, 575 F.2d 1258 (8th Cir. 1978); In re: DeJong Packing 
Co., 39 Agric. Dec. 607, 637-638 (1977), aff'd, 618 F.2d 1329 (9th Cir. 1980) 
(2-1 decision), cert denied, 449 U.S. 1061 (1980); In re: Loretz, 36 Agric. Dec. 
1087, 1100-1101 (1977); In re: Livestock Marketers, Inc., 35 Agric. Dec. 1552, 
1558 (1976), aff'd per curiam, 558 F.2d 748 (Sth Cir. 1977), cert. denied, 435 
US. 968 (1978); In re: Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re: Casca, 
34 Agric. Dec. 1917, 1929-1930 (1975); In re: Worsley, 33 Agric. Dec. 1547, 
1571-1572 (1974); In re: Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 
(1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975) (unpublished); Jn re: 
Speight, 33 Agric. Dec. 280, 300-301 (1974); In re: Sy B. Gaiber & Co., 31 
Agric. Dec. 474, 499 (1972). 

It is certainly a maxim that all evidence is to be weighed according to the 
proof which it was in the power of one side to have produced and in the 
power of the other to have contradicted. Lord Mansfield, in Blatch v. Archer, 
Cowp. 66, quoted with approval in Wigmore, EVIDENCE § 285 (3d ed. 1940); 
Wigmore, EVIDENCE §§ 285-291 (3d ed. 1940); United States v. Di RE, 332 
USS. 581, 593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-227 
(1939); Kirby v. Tallmadge, 160 U.S. 379, 383 (1896); Karavos Compania, Etc. 
v. Atlantica Export Corporation, 588 F.2d 1, 9-10 (2d Cir. 1978); International 
Union v. NLRB, 455 F.2d 1357, 1362-1370 (D.C. Cir. 1971); Milbank Mut. Ins. 
Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 1965); Cromiling v. Pittsburgh & Lake 
Erie R.R. Co., 327 F.2d 142, 148-149 (3d Cir. 1963); Hoffman v. CIR, 298 F.2d 
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784, 788 (3d Cir. 1962); Illinois Central R.R. Co. v. Staples, 272 F.2d 829, 834- 
835 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of Hartford, Conn., 182 
F.2d 269, 270-271 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 619 (7th Cir. 
1945), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 108 
F.2d 253, 256-257 (C.C. P.A. 1939); NLRB v. Remington Rand, Inc., 94 F.2d 
862, 867-868 (2d Cir. 1938), cert. denied, 304 U.S. 576 (1938). 

Respondents request that no sanction be imposed due to lack of evidence. 

Complainant requests that Respondents cease and desist from failing to 
pay when due, for livestock, and seeks a civil penalty in the amount of Three 
Thousand Dollars ($3,000.00). The gravity of the violations involved in this 
case warrants the sanction requested. With regard to civil penalties, the Act 
states that the Secretary may assess a civil penalty of up to $10,000.00 per 
violation. (7 U.S.C. § 193). In this case there were six violations, and 
pursuant to the Act a civil penalty of $60,000.00 could be assessed. 

It is the policy of the Secretary in disciplinary proceedings to impose 
sanctions based on the specific circumstances of each case. In re: S.S. Farms 
Linn County, Inc., 50 Agric. Dec. 476 (1991). This policy is intended to both 
deter Respondents from further and future violations of the Act and to serve 
as an effective deterrent to other members of the industry from committing 
the same or similar violations of the Act. (Tr. 514). The policy of the 
Secretary is set forth in Jn re: S.S. Farms Linn County, Inc., supra: 


[T]he sanction in each case will be determined by examining the nature 
of the violations in relation to the remedial purposes of the regulatory 
statute involved, along with all relevant circumstances, always giving 
appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


Id. at 497. 

At the hearing, Frederick Bridgman, Auditor, Financial Branch, Packer 
and Poultry Division, Packers and Stockyards Administration, testified as the 
agency’s representative as to the criteria employed in making sanction 
recommendations in cases involving failing to pay, when due, for livestock 
under the Packers and Stockyards Act. Mr. Bridgman testified that 
customarily the agency considers failure to pay when due to be a serious 
violation of the Act. In making a recommendation for sanction, 
Mr. Bridgman testified that the Agency considered the gravity of the offense, 
the size of the business, the ability of the persons to continue in business, the 
financial condition of the business, the number of letters sent to Respondents 
notifying them of previous violations and any other mitigating and aggravating 
circumstances. (Tr. 516-521). In addition, the sanction recommended in the 
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instant case is consistent with prior similar cases. (Tr. 520). In the instant 
case, Respondents’ actions have tended to jeopardize the financial well-being 
of the livestock markets where they purchased livestock, and in turn, 
endangered the integrity the livestock industry. The circumstances present 
herein support Complainant’s proposed sanction of a cease and desist order 
and the imposition of a civil penalty in the amount of Three Thousand Dollars 
($3,000.00). 

It is recognized that Respondents are of the view that they have been the 
target of selective enforcement; that their treatment by the P&S employees 
has been unfair; that improper procedural rules have been applied; that P&S 
employees were guilty of malfeasance; and, that their civil rights have been 
violated. They further contend that there is a conspiracy against Middlebury 
Packing Co. (Tr. 7, 12) relating to prison cows and that the government 
encouraged others to "get something on” them. 

Respondents can not understand how P&S employees "xxx let these other 
people go to a sale, when we’re prosecuted only for being late, and these 
people aren’t ever prosecuted for non-payment." (TR. 265). 

These, as well as other contentions of Respondents, have been duly 
considered. However, the record evidence justifies the issuance of the 
following Order. 


Order 


Respondent Middlebury Packing Co., Inc., d/b/a Middlebury Packing Co., 
Inc., and Middlebury Meat Packers, Inc., its officers, directors, agents, 
employees, successors and assigns, and _ individual Respondents, 
Bernard Quesnel and Louis Quesnel, directly or through any corporate or 
other device, in connection with their operations as a packer subject to the 
Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock; and 

2. Failing to deposit checks issued in payment for livestock purchases in 
the mail by the close of the next business day as required for prompt payment 
under section 409 of the Act (7 U.S.C. § 228b). 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
Respondents Middlebury Packing Co., d/b/a Middlebury Packing Co., Inc., 
Middlebury Meat Packers, Inc., Bernard Quesnel and Louis Quesnel, are 
jointly and severally assessed a civil penalty in the amount of Three Thousand 
Dollars ($3,000.00). 

All requests, motions and contentions made by the parties have been duly 
considered and to the extent not adopted, they are deemed irrelevant or 
immaterial, or not supported by the record. 
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This Decision and Order shall become final and effective thirty-five (35) 
days after service hereof unless appealed to the Judicial Officer within thirty 
(30) days after service, in accordance with the Rules of Practice and 
Procedure 7 C.F.R. §§ 1.130 et seq., 1.145). 

Copies of this decision shall be served on the parties. 

[This Decision and Order became final on January 31, 1994, as to 
Middlebury Packing Co., Inc., and Bernard Quesnel and February 28, 1994, 
as to Louis Quesnel.-Editor] 


In re: HARDIN COUNTY STOCKYARDS, INC., REX LINEBERRY, and 
HARRY FLOYD. 

P&S Docket No. D-93-73. 

Decision and Order as to Hardin County Stockyards, Inc., and Rex 
Lineberry filed April 1, 1994. 


Suspension of registration — Civil penalty — Cease and desist provisions — Willful — 
Custodial account violations — Misusing shippers’ proceeds. 


The Judicial Officer affirmed the Order by Judge Hunt (ALJ) ordering Respondents to cease 
and desist from violating the custodial account regulations and misusing shippers’ proceeds. The 
Order also suspends Respondents as registrants under the Act until the shortage in their 
custodial account is eliminated, and assesses a $3,000 civil penalty against Respondents, jointly 
and severally. Respondents’ Answer admits the material allegations of the Complaint and, 
therefore, an Order was properly issued without a hearing. A violation is willful, within the 
meaning of the Administrative Procedure Act, if a person carelessly disregards regulatory 
requirements. Even under the stricter standard followed in some circuits, Respondents’ conduct 
would still be willful in view of their disregard of express provisions of the regulations as to 
custodial accounts. 


Janet L. Heins, for Complainant. 

Respondents, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.).' An Initial 
Decision and Order was filed on February 17, 1994, by Administrative Law 
Judge James W. Hunt (ALJ) ordering Respondents to cease and desist from 
violating the custodial account regulations and misusing shippers’ proceeds. 


‘See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 
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The Order also suspends Respondents as registrants under the Act until the 
shortage in their custodial account is eliminated, and assesses a $3,000 civil 
penalty against Respondents, jointly and severally. 

On March 9, 1994, Respondents Hardin County Stockyards, Inc., and Rex 
Lineberry appealed to the Judicial Officer, to whom final administrative 
authority has been delegated to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35) The case was referred to the 
Judicial Officer for decision on March 25, 1994. 

Respondents’ request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(D)), is denied inasmuch as the issues are controlled by settled 
precedents and oral argument would appear to serve no useful purpose. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with changes 
shown by brackets and trivial editorial changes not specified, except that the 
effective date of the Order is changed in view of the appeal, and the method 
of paying the civil penalty is specified. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seg., hereinafter 
"Act"), instituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, charging 
that respondents have wilfully violated the Act. 

Respondents Hardin County Stockyards, Inc. and Rex Lineberry filed 
timely answers, but the answers admit all of the material allegations of the 
complaint. Respondent Harry Floyd failed to file an answer within the time 
allotted. Complainant then filed a motion for a decision without hearing by 
reason of default and admissions. 

Respondents Harry Floyd and Rex Lineberry filed separate objections to 
the proposed default decision. In his objections, respondent Floyd states that 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in § U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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"I do not remember receiving (prior to the above letter) a complaint from 
your administration." Respondent Lineberry states in his objections, and in 
a September 20, 1993, answer to the complaint, that the circumstances giving 
rise to the allegations of a violation in the complaint, which allegations he 
does not deny, were in effect beyond his control and therefore he argues that 
he should not be found to have "wilfully" violated the Act or the regulations. 

With respect to whether respondent Floyd was served with the complaint, 
the file shows that a copy of the complaint was sent by certified mail to 
respondent Floyd at the address of Hardin County Stockyards, Inc., of which 
Floyd was 50% owner and for which he states he was actively responsible for 
its public relations and for generating sellers and buyers. 

The Rules of Practice (7 C.F.R. § 1.147[(c)]) provide that service on a 
person is deemed sufficient if a copy of the complaint is sent to the address 
of a person’s principal place of business. As respondent Floyd does not deny 
that the Hardin County Stockyards was his principal place of business, it is 
found that he was properly served with the complaint. 

As for respondent Lineberry’s argument that he did not wilfully violate the 
Act, it is the Secretary’s position that any prohibited conduct in which a 
person intentionally engages is willful, even though the person may not have 
known that the conduct was prohibited or even if he did not intend to do 
anything wrong. The reason is that before the Secretary can lawfully suspend 
a person’s license, as he proposes to do in this matter, he must first find that 
the prohibited conduct was willful. Doug Welch & Switzer Wagner, 45 Agric. 
Dec. 1932, 1951 (1986). Therefore, as respondent did not deny the allegations 
in the complaint, that he engaged in the conduct alleged to be prohibited, he 
is found to have wilfully violated the Act. The Secretary’s Rules of Practice 
(7 C.F.R. § 1.139) provide that when a respondent admits the material 
allegations in the complaint, complainant may seek a decision, as the 
complainant has done here, without a hearing. 

This decision and order is accordingly issued pursuant to section 1.139 of 
the Rules of Practice. 


Findings of Fact 


1. Respondent Hardin County Stockyards, Inc. (hereinafter "corporate 
respondent"), is a corporation organized and existing under the laws of the 
State of Tennessee whose business address is Route 5, Box 49, Savannah, 
Tennessee 38372. 

2. The corporate respondent is, and at all times material herein was: 

(a) | Engaged in the business of conducting and operating the Hardin 
County Stockyards, Inc., stockyard, a posted stockyard subject to the 
provisions of the Act; 
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(b) Engaged in the business of selling livestock in commerce on a 
commission basis; and 
(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis. 
3. Respondent Rex Lineberry (hereinafter “Lineberry") is an individual 
whose business address is Route 5, Box 49, Savannah, Tennessee 38372. 
4. Respondent Lineberry is, and at all times material herein was: 
(a) President and Vice President of the corporate respondent; 
(b) Owner of 50% of the outstanding stock of the corporate 
respondent; 
(c) Responsible, together with respondent Floyd, for the direction, 
management and control of the corporate respondent; 
(d) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(e) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 
5. Respondent Harry Floyd (hereinafter "Floyd") is an individual whose 
business address is Route 5, Box 49, Savannah, Tennessee 38372. 
6. Respondent Floyd is, and at all times material herein was: 
(a) Secretary and Treasurer of the corporate respondent; 
(b) Owner of 50% of the outstanding stock of the corporate 
respondent; 
(c) Responsible, together with respondent Lineberry, for the 
direction, management and control of the corporate respondent; 
(d) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(e) President and 100% shareholder of Harry Floyd Livestock, Inc., 
a Tennessee corporation registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for its own account, and as a 
market agency to buy livestock in commerce on a commission basis. 
7. The respondents, in connection with their operations subject to the Act, 
on or about the date and in the transactions set forth in paragraphs II(a) 
through (d) of the complaint, had shortages in their custodial account. 
Respondents, on or about the dates and in the transactions set forth in 
paragraphs II(e) and (f) of the complaint, misused their custodial account by 
failing to deposit in the custodial account, within the time prescribed by the 
regulations, an amount equal to the livestock purchases by owners and 
officers, and dealer purchases by respondent Floyd. 
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Conclusions 


By reason of the facts found in Findings of Fact 1-6 herein, respondents 
Lineberry and Floyd are alter egos of the corporate respondent. By reason of 
the facts found in Finding of Fact [7] herein, the respondents have wilfully 
violated sections 307 and 312(a) of the Act (7 U.S.C. §§ 208, 213(a)) and 
section 201.42 of the regulations (9 C.F.R. § 201.42). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents’ only argument on appeal is that they did not wilfully violate 
the Act or regulations. However, a violation is willful, within the meaning of 
the Administrative Procedure Act (5 U.S.C. § 558(c)), if a person carelessly 
disregards regulatory requirements.’ Even under the stricter standard 
followed in some circuits,‘ Respondents’ conduct would still be willful in view 
of their disregard of express provisions of the regulations. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondents Hardin County Stockyards, Inc., Rex Lineberry, and Harry 
Floyd, their agents and employees, directly or indirectly, individually or 
through any corporate or other device, in connection with their activities 
subject to the Act, shall cease and desist from: 

1. Failing to deposit in their Custodial Account for Shippers’ Proceeds, 
within the times prescribed in section 201.42 of the regulations (9 C.F.R. § 
201.42), amounts equal to the outstanding proceeds receivable due from the 
sale of consigned livestock; 

2. Failing otherwise to maintain their Custodial Account for Shippers’ 
Proceeds in strict conformity with the requirements of section 201.42 of the 
regulations; and 


*See Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 186-88 (1973); Cox v. USDA, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991); Finer Foods Sales Co. v. Block, 708 
F.2d 774, 778 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 
(Sth Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981); George Steinberg & Son, Inc. v. 
Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 419 U.S. 830 (1974); Goodman v. Benson, 286 F.2d 
896, 900 (7th Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960). 


‘Capital Produce Co. v. United States, 930 F.2d 1077, 1079-81 (4th Cir. 1991); Capitol Packing 
Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). See also Parchman v. USDA, 852 F.2d 
858, 864-65 (6th Cir. 1988). 
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3. Using funds received from the sale of consigned livestock for any 
purpose other than payment to consignors of the amount due from the sale 
of their livestock and the payment of lawful marketing charges. 

Respondents are assessed, jointly and severally, a civil penalty in the 
amount of $3,000. Respondents are suspended as registrants under the Act 
until the custodial shortage is eliminated. When Respondents demonstrate 
that the shortage in the Corporate Respondent’s custodial account has been 
eliminated, a supplemental order may be issued terminating this suspension. 

The civil penalty shall be paid by certified check or money order, made 
payable to the Treasurer of the United States, and mailed to the Assistant 
General Counsel, Trade Practices Division, Office of the General Counsel, 
Room 2446-South Building, United States Department of Agriculture, 
Washington, D.C. 20250-1413, not later than the 90th day after service of this 
Order on Respondents. 

The cease and desist provisions of this Order shall become effective on the 
day after service of this Order. The suspension provisions shall become 
effective on the 21st day after service of this Order. 


In re: HARDIN COUNTY STOCKYARDS, INC., REX LINEBERRY, and 
HARRY FLOYD. 

P&S Docket No. D-93-73. 

Supplemental Order filed May 24, 1994. 


Janet L. Heins, for Complainant. 
Respondents, Pro se. 
Supplemental Order issued by Donald A. Campbell, Judicial Officer. 


On April 1, 1994, an order was issued in this matter which, inter alia, 
suspended respondent Hardin County Stockyards, Inc. as a registrant under 
the Act until its custodial account shortage was eliminated. 

Subsequently, respondent Hardin County Stockyards, Inc. has 
demonstrated that the shortage in its custodial account has been eliminated. 

Accordingly, IT IS HEREBY ORDERED that the suspension provision 
of the order issued April 1, 1994, is modified to eliminate the suspension of 
respondent Hardin County Stockyards, Inc. with the order remaining in effect 
in all other respects. 
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REPARATION DECISION 


DEWEL LAWRENCE, d/b/a/ J & L LIVESTOCK CO. v. KATHY B. 
JONES, d/b/a CIRCLE K FARMS. 

P&S Docket No. R-93-4. 

Decision and Order issued February 23, 1994, 


Breach of express warranty - Burden of proof - Effect of liability disclaimers on express 
warranties. 


Complainant, as purchaser of 32 cows, alleged that Respondent, a dealer, represented at the time 
of sale that the cows had been bred to a pure Black Angus bull and were in fact pregnant. It 
was later discovered by Complainant that nineteen (19) of the thirty-two (32) cows were not 
pregnant and had not been bred by a pure Black Angus bull. Complainant contended that 
Respondent’s representations constituted an express warranty, part of the basis of the bargain, 
which was breached by Respondent. The Secretary has jurisdiction over the claim because 
Respondent is subject to the Packers and Stockyards Act and the complaint alleged unfair or 
unjust trade practices in violation of the Act. Complainant carried its burden of proving that 
Respondent’s representations amounted to an express warranty. Complainant also carried its 
burden of proving that Respondent breached the express warranty by virtue of the fact that the 
animals had not been bred to a pure Black Angus bull and the nineteen (19) cows were not 
pregnant as warranted. Respondent failed to prove that improper care on Complainant’s part 
caused the cows to abort. Respondent was ordered to pay Complainant an amount representing 
the losses incurred. 


Kimberly Hart, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended, 7 U.S.C. §181 et seq. initiated by a complaint received on 
May 12, 1992, alleging in substance that respondent sold to complainant thirty- 
one (31) head of Charolais cross-bred heifers and one (1) cow which were 
represented by respondent as being bred by a Black Angus bull and pregnant 
at the time of the sale.! The thirty-one (31) heifers were pregnancy tested 
by respondent’s veterinarians prior to delivery to complainant and represented 
as being pregnant at that time. Complainant alleges that it purchased the 


‘A "heifer" is generally defined as one who has never calved while a “cow is generally viewed 
as one who has calved at least once. However, all of the heifers and the cow were represented 
as being “bred." The term "animal" will be used for purposes of this decision to encompass the 
heifers and the cow. 


a SES el 


1e 
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animals based on respondent’s representation only to later discover that 
nineteen (19) out of the thirty-one (31) heifers and one (1) cow were not 
pregnant. Complainant is seeking to recover the difference in the value paid 
for nineteen (19) pregnant heifers versus the value of the nineteen (19) "open" 
heifers. Complainant also alleges that four (4) of the thirteen (13) heifers 
which were in fact pregnant experienced birthing difficulties which resulted in 
the deaths of four (4) calves. 

Complainant is seeking to recover the value of four (4) calves which died 
as a result of difficult birthing. Complainant alleges that respondent engaged 
in a misrepresentation when it warranted to that the heifers had been bred by 
a Black Angus bull when they in fact had been bred to a cross-bred bull. It 
is complainant’s opinion that this misrepresentation resulted in the birthing 
difficulties and also accounted for the snow white coloring of those four 
calves. Complainant is also seeking to recover for various veterinarian 
expenses incurred in the care of these particular four pregnant heifers. 

Copies of the complaint as well as an investigation report prepared by the 
Packers and Stockyards Administration of this Department and filed in this 
proceeding under the Rules of Practice were served on respondent on 
September 5, 1992. A copy of the investigation report was served on 
complainant on September 8, 1992. Respondent filed an answer which was 
duly served on complainant on October 19, 1992. An oral hearing was 
requested by respondent’s counsel. Due to the nature of the issues involved, 
it was decided that an oral hearing was necessary for resolution of the dispute. 

Therefore, an oral hearing was held on August 19, 1993, in Columbus, 
Georgia. Complainant introduced thirteen exhibits into evidence and 
respondent introduced six exhibits into evidence at the oral hearing. The 
parties were also given an opportunity to file proposed findings of fact, 
conclusions of law and briefs in support thereof by October 15, 1993. 
Complainant elected to file a brief which was served on respondent. 


Findings of Fact 


1. Complainant, at all times material herein, was a farmer in Vienna, 
Georgia. 

2. Respondent, at all times material herein, was engaged in the business 
of a dealer buying and selling livestock in commerce for her own account and 
was so registered with the Secretary under the Act. 

3. On October 9, 1991, respondent placed an advertisement in the Farmers 
and Consumer’s Market Bulletin which stated "40 young Charolais cross 
replacement heifers, bred by blk. Angus bulls, exec. cond. K. Jones, Camilla, 
912-336-5635 before 8am, after Spm." "Bred" is a term used to indicate not 
only that the animals have been "exposed" but that they are in fact pregnant. 
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“Open" is a term used to indicate that the animals are not pregnant. On 
October 19, 1991, complainant along with his assistant went to respondent’s 
place of business in Camilla, Georgia in response to the newspaper 
advertisement in order to look at the animals before deciding whether or not 
to make a purchase. 

4. On October 19, 1991, the parties entered an oral contract whereby 
complainant would purchase thirty-one (31) heifers and one (1) cow, all being 
bred, from respondent for the contract price of $680.00 per head or 
$21,760.00. Respondent represented to complainant that the animals had been 
bred to a Black Angus bull during a 90 day period prior to October 19, 1991, 
which would have put the calving date at approximately April 25, 1992. 
Pursuant to the terms of the contract, respondent also agreed that the animals 
would be blood checked and pregnancy tested prior to delivery. 

5. On October 21, 1991, respondent had the thirty-two (32) animals blood 
checked and pregnancy tested by Dr. Franklin Curles. Dr. Curles’ results 
showed that four (4) of the thirty-two (31) heifers and one (1) cow were 
“open” and that twenty-eight (28) of the thirty-one (31) heifers and one (1) 
cow were "bred." However, all thirty-two (32) animals were confirmed by 
respondent as being “bred.” The thirty-one (31) heifers and the one (1) cow 
were delivered to complainant’s farm in Vienna, Georgia on October 25, 1991, 
by respondent and an assistant. 

6. After the three (3) heifers calved earlier than expected and some of the 
remaining animals experienced signs of being in "heat," complainant became 
suspicious that the remaining animals were not in fact pregnant. 
Subsequently, on February 22, 1992, complainant had the remaining twenty- 
eight (28) animals pregnancy tested by Stanley Yoder, a cattleman who 
performs pregnancy testing for Cordele Livestock Company in Cordele, 
Georgia. Mr. Yoder found that eighteen (18) of the twenty-eight (28) animals 
were "open." Complainant later found that an additional one was "open" as 
well when it did not calve as expected for a total of nineteen (19) "open" 
animals which were represented as being “bred" by respondent. 

7. Complainant is seeking to recover the difference between the price he 
paid for nineteen (19) "bred" heifers versus the value of nineteen (19) "open" 
heifers or $5,320.00, veterinary bills incurred for calving difficulties in the 
amount $490.85, cost of pregnancy testing in the amount of $87.00 and the 
value of the four calves lost due to birthing difficulties in the amount of 
$400.00, for a total of $6,297.85. 

8. The complaint was filed within 90 days from the accrual of the cause 
of action. 
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Conclusion 


There were a number of side issues that arose during the course of the 
hearing that will not be discussed in detail due to the fact that they are 
irrelevant to the main issues involved in this particular case. Complainant 
alleges that: (1) respondent represented to it that the thirty-one (31) heifers 
and one (1) cow were "bred" by a Black Angus bull at the time of sale and 
delivery; (2) nineteen (19) of those thirty-two (32) animals were not in fact 
pregnant thereby resulting in a breach of contract; (3) the four (4) heifers that 
delivered early indicate that respondent misrepresented the dates that the 
animals were actually "exposed"; and (4) the birthing difficulties experienced 
by the heifers was directly due to the fact that the heifers had not been bred 
by a Black Angus bull but by a cross-bred bull which caused the calves to be 
extremely large and white colored. 

It is undisputed that the animals were advertised as being "bred" and 
represented to complainant as being pregnancy tested and found to be "bred" 
shortly before delivery. Complainant received and accepted the thirty-two (32) 
animals in accordance with the contract and paid the agreed upon contract 
price. Acceptance does not preclude recovery of damages for breach if timely 
notice is given. Respondent does not dispute that complainant contacted it on 
February 24, 1992, to inform her that eighteen (18) of the thirty-one (31) 
animals were not pregnant and that three (3) heifers calved early and 
experienced birthing difficulties. 

Timely notice was given to respondent by complainant of the alleged 
breach. Section 2-714(1) of the Uniform Commercial Code [U.C.C.] states 
that: 


"Where the buyer has accepted goods and given notification (subsection 
(3) of section 2-607) he may recover as damages for any non- 
conformity of tender the loss resulting in the ordinary course of events 
from the seller’s breach as determined in any manner which is 
reasonable." 


Section 2-607(4) of the U.C.C. states that "the burden is on the buyer to 

establish any breach with respect to the goods accepted." Therefore, 

complainant bears the burden of proving that respondent made a 

representation, at the time of sale, which amounted to an express warranty 

that was breached when the nineteen (19) heifers were found to be "open." 
Section 2-313 of the U.C.C. states that: 


(1) Express warranties by the seller are created as follows: 
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(a) Any affirmation of fact or promise made by the seller to 
the buyer which relates to the goods and becomes part of the 
basis of the bargain creates an express warranty that the goods 
shall conform to the affirmation or promise. 


(b) Any description of the goods which is made part of the 
basis of the bargain creates an express warranty that the goods 
shall conform to the description. 


(2) It is not necessary to the creation of an express warranty that the 
seller use formal words such as "warrant" or "guarantee" or that he 
have a specific intention to make a warranty, but an affirmation 
merely of the value of the goods or a statement purporting to be 
merely the seller’s opinion or commendation of the goods does not 
create a warranty. 


We will first deal with the issue of whether respondent gave complainant 
an express warranty that the animals were "bred." Complainant alleges that 
respondent warranted that all thirty-two (32) animals were "bred" at the time 
of delivery. Respondent denies that it gave any guarantees or warranties to 
complainant that the animals were "bred." Respondent is of the opinion that 
she cannot be held responsible for the fact that the nineteen (19) animals did 
not calve since the veterinarian’s opinion is only an opinion and is not 100% 
accurate (Tr. at 54, 59, 75). Respondent states that she relied upon the 
professional opinion of two different veterinarians that these particular 
animals were pregnant but she gave complainant no guarantees. 

The evidence shows that respondent advertised the animals as being "bred"; 
that the veterinarians’ pregnancy test results showed the animals to be "bred"; 
and that she represented to complainant at the time of sale that they were 
"bred." Therefore, we find that respondent made a representation to 
complainant, at the time of sale, that the thirty-one (31) heifers and one (1) 
cow were "bred" which amounted to an express warranty pursuant to section 
2-313 of the Uniform Commercial Code. 

Respondent also alleges that the language contained on the bottom of the 
sales invoice relieves her of any responsibility for the animals after the buyer 
takes delivery.’ The gist of respondent’s argument is that the "as is" language 
contained on the sales invoice excludes any warranties. While the "as is" 


*The following language is printed on the bottom of the invoice in question: "In sale of the 
livestock listed above, we act as agents only and it is accepted by the purchaser with the 
understanding that we make no warranty as to either title or condition of the animals. The title 
of said livestock shall remain in the owner until the purchase price is paid in full." (Exhibit B). 
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language contained on the invoice may have excluded any implied warranties, 
that language has no bearing upon any express warranties that have been 
given in connection with a sale. 

Section 2-316 (1) of the U.C.C. states: 


(1) Words or conduct relevant to the creation of an express warranty 
and words or conduct tending to negate or limit warranty shall be 
construed whenever reasonable as consistent with each other; but 
subject to the provisions of this Article on parol or extrinsic evidence 
(Section 2-202) negation or limitation is inoperative to the extent that 
such construction is unreasonable. 


It is clear that complainant was given an express warranty that the animals in 
question were "bred" and the "as is" language contained on the invoice can 
only operate to exclude implied warranties. In addition, if we were to take the 
"as is" language as negating the express warranty given by respondent, it would 
cause an unreasonable construction. Section 2-316(1) of the U.C.C. clearly 
states that the negation is inoperative if the construction is unreasonable. It 
would be unreasonable construction to say that an express warranty can be 
given and then negated by “as is" language, which customarily refers to implied 
warranties. 

We find that respondent gave an express warranty to complainant that 
remained intact and was not negated by the language contained on the sales 
invoice. Respondent must be held responsible for the express warranty given 
to complainant. Testimony was given by Mr. Simmons, complainant’s 
employee, as to the events which led complainant to doubt whether the 
remaining twenty-eight’ (28) animals were pregnant. He stated the following: 


Mr. Simmons: 


. .. And along with the ones that were not bred. I observed, along 
with other employees at the farm, what we call signs of heat, or what 
shows that the cattle are ready to be bred. They were mounting one 
another in the pasture. They were trying to ride one another, which is 
the act of mounting, and those were some of the things that I observed 
when we first started to question whether these cows were bred. 


°This number does not include the two which had already given birth, the remaining two 
which were determined to be definitely pregnant and who eventually calved and the one cow 
which was never sold as "bred." 
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And then with the early calving is when we decided we better have 
them pregnancy tested to exactly see what we were dealing with so we 
would know what to expect (Tr. at 30-31). 


Mr. Simmons was questioned further by the Presiding Officer on this issue 
and stated the following: 


The Court: 


Okay. Now let me just ask you, once a cow has been bred, you’re 
saying that they don’t go through the heat process, so the fact that 
some of these cows were going through . . . the heat process -- gave 
you indication that they weren’t in fact bred, that they were open? 


The witness: 


Yes ma’am. Also the cow cycle is just like a human. Once they are 
impregnated, they do not consider their menstrual cycle and one 
indication of livestock is that they will try to mount one another when 
they are in the heat cycle (Tr. at 31). 


Mr. Simmons testified that based upon these events, complainant had the 
animals pregnancy tested by Stanley Yoder, a cattlemen who performs 
pregnancy tests for a local auction market. Mr. Yoder performed pregnancy 
tests on the twenty-eight (28) animals on February 22, 1992, and found that 
eighteen (18) heifers were “open.” Complainant later discovered that an 
additional heifer was also not pregnant for a total of nineteen (19) "open" 
heifers. Nineteen (19) heifers were not "bred" as warranted by respondent 
which constitutes a breach of the express warranty on respondent’s part 
justifying damages. We add as an aside that respondent cannot place the 
liability on the veterinarians since the veterinarians did not contract with 
complainant for the sale of these animals. 

Respondent also alleges that all kinds of factors could have accounted for 
the heifers aborting such as stress during the pregnancy testing, stress during 
hauling, or improper care and feeding by respondent. Respondent bears the 
burden of proving these allegations by a preponderance of the evidence. We 


“As a side issue, respondent is of the opinion that Mr. Yoder was not qualified to perform 
pregnancy tests since he is not a licensed veterinarian. However, a person is not required to be 
a licensed veterinarian in order to perform pregnancy tests so this is a moot issue unless 
respondent can show that Mr. Yoder is unqualified in some other way to perform pregnancy 
tests. 
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have reviewed the testimony and evidence and we find no evidence to support 
respondent’s contention that any of those factors can be attributed to the fact 
that the heifers were not pregnant as of February 22, 1992, as warranted by 
respondent. We find it highly unlikely that approximately 60% of the heifers 
aborted between October 21, 1991 and February 22, 1992, when they were 
pregnancy tested by Stanley Yoder. We find it even more unlikely that 
complainant’s employees saw no signs of abortions in these nineteen (19) 
heifers during this time period. Mr. Simmons,’ complainant’s employee, 
testified that he saw no signs of aborted fetuses but admits that it is possible 
that it may have been too small to spot on sight (Tr. at 38). Mr. Simmons 
testified that even if the fetus were too small to see immediately, he would 
have expected to have seen evidence of buzzards flying overhead signifying the 
presence of something dead (Tr. at 37). However, Mr. Simmons was 
emphatic that there should have been other signs of abortion such as the 
animal exhibiting signs of not feeling well, no appetite, bloody discharge or 
mucus emanating from the animal’s rear end (Tr. at 42-43). Mr. Simmons 
stated that he found it highly unlikely that nineteen (19) heifers aborted 
fetuses without showing any signs of abortion (Tr. at 42). 

We find Mr. Simmon’s testimony persuasive that complainant should have 
seen some signs of abortion in at least some of these heifers if they were 
"bred" as warranted by respondent. Although respondent emphasized many 
times during the hearing that she cannot be held responsible if every single 
heifer that is sold as being "bred" does not calve, that is not the issue at hand 
but rather whether respondent represented to complainant that the heifers 
were "bred". We have thoroughly reviewed and evidence and testimony given 
in conjunction with the oral hearing and we reach the conclusion that 
respondent has not met its burden of proving complainant’s negligent care of 
the heifers caused the nineteen (19) heifers to abort sometime after they were 
sold to complainant. 

Complainant is entitled to recover damages as result of respondent’s 
breach of warranty. Complainant is seeking to recover the difference in the 
price paid for nineteen (19) "bred" heifers or $680.00 per head versus the 
value of nineteen (19) "open" heifers. We have referred to the United States 
Department of Agriculture market news reports for the week ending October 
23, 1991, which is the week that the animals were purchased from respondent. 


‘The evidence shows that Mr. Simmons observed these particular animals on a daily basis. 
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The closest market with quotes for "open" heifers in the appropriate weight 
category of 550-600 Ibs. is Moultrie Livestock in Moultrie, Georgia.° 

The market quotes show that "open" heifers weighing approximately 550- 
600 Ibs. sold for $77.00-$79.50 per hundredweight on October 23, 1991. 
According to the invoices submitted by complainant reflecting a sale of two 
of the heifers in April and June 1992, the average weight of those two heifers 
ranged from 537 to 591 Ibs.’ We find these market quotes to be comparable 
and therefore appropriate to use in determining complainant’s damages. 

We will take the average market price quote which is $78.25 per 
hundredweight and multiply by the average weight of the two heifers which is 
approximately 561 Ibs. Multiplying $78.25 by 561 Ibs. give us a total of $438.98 
as the average price that "open" heifers sold for during that period of time 
that complainant originally purchased from respondent. We must subtract the 
$438.98 from the purchase price paid by complainant in the amount of 
$680.00. thereby giving us a total of $241.02. Complainant’s damages are 
found by multiplying $241.02 by nineteen (19) which gives us a total of 
$4,579.38. Accordingly, complainant is entitled to recover $4,579.38 as 
damages for respondent’s breach of contract as to the nineteen (19) "open" 
heifers. In addition, complainant is entitled to recover the costs for the 
pregnancy tests performed by Stanley Yoder in the amount of $87.50 since 
these expenses were incurred as a direct result of respondent’s 
misrepresentation. 

Complainant also alleged that respondent misrepresented to it that the 
animals had been bred to a Black Angus bull and that it specifically purchased 
these animals because they were supposed to be bred to a Black Angus bull. 
Mr. Simmons, in particular, stressed that complainant was looking for Black 
Angus bull bred heifers because Black Angus bulls have a reputation for 
having smaller calves (Tr. at 34). Complainant is of the opinion that the 
animals were bred to a cross-bred black bull and not a pure bred Black Angus 
bull as advertised and represented by respondent at the time of the sale. 

On the other hand, respondent alleges that the animals were bred to a bull 
meeting the generally accepted characteristics of a Black Angus bull although 
she admits that she has no idea the specific background heritage of this 
particular bull (Tr. at 50-51). There was a great deal of testimony on this 
issue as to the generally accepted definition of a "Black Angus bull." 


“We note that Thomasville Livestock is also equidistant to Camilla as the market in Moultrie. 
However, there are no appropriate quotes for this particular weight category so we have utilized 
the market quotes from Moultrie Livestock. 


*See Exhibit K, pages 1 and 2. 
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Complainant gave testimony that use of the term “Black Angus bull" 
generally refers to a pure bred Angus bull and not a cross bred bull and 
respondent advertised the animals as being bred by a "Black Angus bull" (Tr. 
at 64)*. Complainant also stressed that respondent had an obligation to 
inform it that the Angus bull was not pure bred. Respondent disagrees with 
complainant’s opinion on this subject. Respondent is of the opinion that the 
use of the term "Black Angus bull" in the livestock industry implies a cross- 
bred bull rather than a pure bred bull (Tr. at 65-66). Respondent states that 
it is not acceptable in the industry to assume that a Black Angus bull is pure 
bred unless papers are given with the bull warranting its pure bred status or 
unless the term "pure bred" is actually used.’ 

Respondent admits that she had no knowledge of the heritage of the bull 
but that she called it a Black Angus bull because that’s what it looked like and 
not because she knew it to be a pure bred Black Angus bull. Respondent’s 
witness also admitted that he called it a Black Angus bull because that’s what 
it looked like and that the bull had a “lot of black angus breeding" (Tr. at 
118). 

Although both parties admit that it is possible to get pedigree papers 
showing the pure-bred status of a bull, complainant was not in the market to 
purchase a bull so he would have had no reason to insist on obtaining those 
kinds of papers. We must decide who is more credible on the issue of what 
the term "Black Angus bull" implies. We have reviewed the testimony on this 
point and we find that complainant’s position to be more persuasive. We find 
complainant’s position that the term "Black Angus bull" implies a pure bred 
Black Angus bull to be more credible. It defies logic to believe that 
complainant should have assumed that the bull was cross-bred by the use of 
the term "Black Angus bull" when respondent could have easily indicated in 
the advertisement that the bull was cross-bred. Respondent also produced no 
evidence to show that animals bred by a pure bred Black Angus bull are more 
expensive than those bred by a cross-bred Black Angus bull. 

We are of the opinion that respondent had an obligation to be more 
responsible in her advertisement by specifically stating that the bull was a 
cross-bred Black Angus bull. If respondent had done this, there would have 
been no doubt as to what complainant was receiving for his money. 
Therefore, we conclude that complainant has carried his burden of proving 
that respondent wrongfully misrepresented that the animals had been bred by 


*Mr. Simmons agreed with complainant’s opinion as to the use of the term "Black Angus 
bull”. 


°*Respondent’s witness agreed with respondent’s opinion as to the livestock industry's use of 
the term "Black Angus bull." 
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a pure bred Black Angus bull when they had in fact been bred by a cross-bred 
Black Angus bull. 

Complainant contends that this misrepresentation resulted in unforesecn 
calving difficulties with four (4) heifers which resulted in the deaths of four (4) 
calves. On February 7, 1992, heifer #181 went into labor and delivered a 
white colored calf which was never able to stand on its own due to birthing 
difficulties and was subsequently euthanized. Heifer #184 went into labor and 
delivered a white colored calf on February 20, 1992, which died as a result of 
birthing difficulties. Heifer #180 went into labor and delivered a calf that 
appeared to be a Simmental breed on February 27, 1992, which also died as 
a result of birthing difficulties. Heifer #151 went into labor and the calf died 
during delivery on April 9, 1992. 

Both parties are in agreement that there is a purpose for breeding first 
time heifers with a Black Angus bull which usually results in smaller calves. 
They also agree that Simmental and Charolais breeds are big-boned animals 
that are known for producing bigger calves so it is advisable to stay away from 
those breed of bulls when dealing with first time heifers. 

Complainant is of the opinion that the four (4) heifers would not have 
experienced those kind of birthing difficulties resulting in the death of the 
calves had it not been for the fact that the heifers were bred by a cross-bred 
Black Angus bull. Complainant contends that respondent should be held 
liable for the value of those four (4) dead calves since its misrepresentation 
caused the heifers to incur birthing difficulties. However, respondent is of the 
opinion that there are innumerable factors which could account for the heifers 
incurring birthing difficulties and the resulting deaths that have nothing to do 
with the heritage of the bull that they are bred to. 

Complainant introduced testimony as evidence in support of its position on 
this issue (RX-1). Respondent introduced testimony and exhibits to show that 
other factors could have accounted for the birthing difficulties (RX-4 & RX- 
5). We cannot say with any degree of certainty that respondent’s 
misrepresentation accounted for the birthing difficulties encountered by the 
four (4) heifers. We do not dispute the testimony that breeding cross-bred 
Charolais heifers with Charolais or Simmental breed bulls is undesirable due 
to the possibility of producing larger size calves. However, there has been no 
sufficient evidence on complainant’s part to prove that this accounted for the 
birthing difficulties. 

While respondent’s misrepresentation may have accounted for the larger 
size calves and the resulting birthing difficulties, there is also a possibility that 
other factors could have accounted for the birthing difficulties encountered by 
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the four (4) heifers."° For instance, respondent raises the possibility that a 
calf could take on the characteristics of its mother and that there is no 
guarantee that it will always take on the characteristics of its father. We agree 
with respondent that it is very difficult to accurately account for these factors. 
In addition, the article submitted by respondent, RX-4, mentions the fact that 
the female has much more influence over the amount of difficulty at birth 
than is generally acknowledged. The article stresses that the size relationship 
is more related to genetics than prepartum nutrition for example. This would 
suggest that limiting the type of breeding bull will not guarantee that a heifer 
will not encounter birthing difficulties. 

The article also suggests that "overfeeding heifers may cause internal fat 
deposition which could obstruct the pelvic canal" thereby causing the calve’s 
inability to fit through the pelvic canal.'' In short, we cannot say that 
complainant has persuasively carried its burden of proving that respondent’s 
misrepresenting the heifers as being sired by a pure bred Black Angus bull 
more than likely accounted for the birthing difficulties nor the resulting calf 
deaths. Therefore, we conclude that complainant is not entitled to recover the 
value of the four (4) calves based upon the theory that respondent’s 
misrepresentation directly caused the birthing difficulties and the resulting loss 
of the calves. We also cannot grant complainant recovery for the veterinary 
bills incurred in relation to these four (4) heifers in the amount $490.85 since 
these problems have not been proven to have occurred directly as a result of 
respondent’s misrepresentation. 

As an aside, complainant also alleged that respondent misrepresented the 
time period during which the heifers were bred by the bull which accounted 
for the early births. Complainant contends that it might have done some 
things differently had it known that those particular heifers had been bred 
earlier than represented by respondent. In particular Mr. Simmons testified 
that they may have paid more special attention to the feeding program of the 
heifers as well as keeping veterinarian assistance on hand if they had 
anticipated that calving would occur that early. 

Respondent contends that there is no exact science for determining calving 
dates and that she relied upon the opinion of the veterinarians in fixing the 


We will not deal with the issue of the color of the calves since we have previously concluded 
that the heifers were not bred to a pure bred Black Angus bull and there is no absolute evidence 
to show that a heifer’s being bred to a pure bred Black Angus bull will surely produce a smokey 
grey or black calf. In addition, the color does not determine the size of the calf not does it 
determine whether a heifer will encounter birthing difficulties. 


"This is not to suggest that complainant mishandled its feeding of these particular heifers 
but merely suggests another possibility for the birthing difficulties. 
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breeding date and subsequent calving date (Tr. at 43-44). While we would 
agree with respondent that there is no exact science for determining calving 
dates, it seems logical that if the animals had been "exposed" during the ninety 
day period as represented by respondent, the three (3) heifers should not have 
calved as early as February 1992, or two months earlier than expected.” 
Once again, respondent must be held accountable for the representations that 
she made to complainant in connection with this sale. Respondent has not 
submitted any persuasive evidence to prove that she informed complainant 
that some of the heifers may have been bred earlier than the period indicated 
as alleged at the hearing.” 

Therefore, we conclude that complainant has carried his burden of proving 
that respondent engaged in misrepresentation in informing him that the 
animals had been bred during a certain 90 day period with the expectant 
calving date of April 25, 1992. However, we are of the opinion that 
complainant did not suffer any damages which can be directly attributed to 
this misrepresentation. We stress again that respondent cannot seek to place 
all the blame on the veterinarian since the veterinarian was not the seller and 
did make such representations to the complainant. 

In conclusion, respondent is_ liable to complainant for _ its 
misrepresentations in the amount of $4,579.38 representing the difference 
between the price paid for the nineteen (19) bred heifers and the value of 
nineteen (19) “open” heifers and the costs of the pregnancy tests performed 
by Stanley Yoder in the amount $87.50. In total, complainant is entitled to 
recover damages in the amount of $4,666.88. 

This decision and order is the same as a decision and order issued by the 
Secretary of Agriculture, being issued pursuant to the delegated authority, 7 
C.F.R. §2.35, as authorized by the Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
§§ 450c-450g. See also Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app. at 1280 (1988). It constitutes "an order for 
payment of money” within the meaning of section 309(f) of the Act, 7 U.S.C. 
§210(f), which provides for enforcement of such an order by court action 
begun by complainant. 

It is requested that, if the construction of the Act, or the jurisdiction to 
issue this order, becomes an issue in any such action, prompt notice of such 


"We are not including heifer #151 which calved on April 9, 1992, because at least in this 
instance, there was only a difference of two weeks involved. 


Complainant emphatically denies that respondent ever communicated this information to 
it during the sales negotiations. Respondent contends that she also communicated to 
complainant that one of the heifers was further along in pregnancy but evidence shows that this 
heifer calved well after the ones which were supposed to calve around April 25, 1992. 
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fact be given to the Office of the General Counsel, USDA, Washington, D.C. 
20250-1400. On a petition to rehear or reargue a proceeding, or to reconsider 
an order, see Rule 17 of the Rules of Practice (9 C.F.R. §202.117). 

On a complainant’s right to judicial review of such an order, see 5 U.S.C. 
§§702-703 and United States v. I.C.C., 337 U.S. 426 (1949). On a respondent’s 
right to judicial review of such an order, see Maly Livestock Commission v. 
Hardin, et al., 446 F.2d 4, 30 Agric. Dec. 1063 (8th Cir. 1971); and Fort Scott 
Sale Co., Inc. v. Hardy, 570 F. Supp 1144, 42 Agric. Dec. 1079 (D. Kan. 1983). 


Order 


Within 30 days from the date of this order, respondent Kathy B. Jones, 
d/b/a Circle K Farms, shall pay to complainant, Dewel Lawrence, d/b/a J & 
L Livestock Co., as reparation, $4,666.88 with interest thereon at the rate of 
10 percent per annum from May 1, 1992, until paid. 

Copies of this order shall be served upon the parties. 
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MISCELLANEOUS ORDERS 


In re: SYRACUSE SALES CO., INC., BEN W. "BILL" WOOD, and JOHN 
KNOPP. 

P&S Docket No. D-92-52. 

In the Matter of Application for Registration by: JOHN KNOPP, d/b/a 
KNOPP LIVESTOCK. 

P&S Docket No. D-92-89. 

Order Denying Stay filed January 5, 1994. 


Julie Cook, for Complainant. 

Daniel W. Olsen, Fairway, KS, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


On December 8, 1993, Respondent John Knopp requested a stay of the 
order previously entered herein pending the outcome of proceedings for 
judicial review. Complainant opposed this stay on December 13, 1993, for the 
following reasons: 


The effect of a stay would be to allow the respondent to operate 
subject to the Packers and Stockyards Act while not having bond 
coverage. Respondent’s letter of credit filed with the Department 
expired in March, 1993. Respondent is currently operating at several 
markets in both Kansas and Oklahoma in violation of both the Packers 
and Stockyards Act and the Judicial Officer’s November 4, 1993 order 
by virtue of the fact that he does not have a bond. Operations subject 
to the Act without a bond place sellers of livestock to the respondent 
in an extremely precarious position. Allowing respondent to operate 
without a bond creates imminent danger of irreparable harm to 
livestock sellers of not receiving monies owed them by respondent. 


The request for a stay was referred to the Judicial Officer for decision on 
January 4, 1994. Since a stay would not be in the public interest, 
Respondent’s request is denied. 


Order 


Respondent’s request for a stay of the order previously filed herein is 
denied. 
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In re: SYRACUSE SALES CO., INC., BEN W. "BILL" WOOD, and JOHN 
KNOPP. 

P&S Docket No. D-92-52. 

In the Matter of Application for Registration by: JOHN KNOPP, d/b/a 
KNOPP LIVESTOCK. 

P&S Docket No. D-92-89. 

Order on Reconsideration of Order Denying Stay filed January 31, 1994. 


Julie Cook, for Complainant. 

Daniel W. Olsen, Fairway, KS, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


On January 5, 1994, Respondent John Knopp’s request for a stay was 
denied on the grounds that Respondent did not have bond coverage, and that 
operating without a bond would create imminent danger of irreparable harm 
to livestock sellers of not receiving monies owed them by Respondent. On 
January 12, 1994, Respondent filed a Motion for Reconsideration, stating that 
bond coverage has now been obtained. On January 27, 1994, Complainant 
withdrew its prior objection “inasmuch as respondent has obtained an 
adequate bond equivalent." Although this removes a major hurdle to granting 
a stay, there remains for consideration what type of stay order could be issued 
in this case. A cease and desist order is never stayed pending the outcome of 
proceedings for judicial review because the cease and desist order merely 
requires Respondent to comply with the Act. Specifically, the cease and desist 
order in this case requires Respondent to cease and desist from: 

1. Engaging in business subject to the Act while insolvent; and 

2. Failing to pay, when due, the full purchase price of livestock. 

It would not be in the public interest to issue a stay as to those cease and 
desist provisions. 

If Respondent were presently registered, and I had suspended his 
registration for a specified period, I would stay the suspension provision. 
However, in this case, Respondent is not registered, and I have concluded that 
Respondent Knopp’s application for registration should be denied. It would 
not be in the public interest to issue an order that would, in effect, direct 
Complainant to register Respondent Knopp. Accordingly, since there is no 
registration presently in effect to be stayed, I do not believe that there is any 
stay order that I could issue in the public interest. Accordingly, the following 
Order should be issued. 
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Order 


Respondent’s request for a stay of the order previously filed herein is 
denied. 


In re: CAL-MAR MEAT DISTRIBUTORS, INC., MARIE CALCAGNO, 
LAWRENCE CALCAGNO, MICHAEL J. AIELLO and CALCO FOODS, 
INC. 

P&S Docket No. D-91-39. 

Order of Dismissal as to Respondent Calco Foods, Inc. filed January 25, 
1994. 


Eric Paul, for Compiainant. 
Marvin B. Segal, New York, NY, for Respondent. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Complainant having requested that the complaint and Notice of Hearing 
in this proceeding be dismissed as to respondent Calco Foods, Inc., it is so 
ORDERED. 


In re: LOUIS BOTT. 
P&S Docket No. D-94-11. 
Order Dismissing Complaint filed February 3, 1994. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint is granted. It is ordered 
that the complaint filed herein on November 15, 1993, be dismissed with 
prejudice. 
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DEFAULT DECISIONS 


In re: PAUL FRANKLIN COX. 
P&S Docket No. D-93-78. 
Decision and Order filed February 7, 1994. 


Failure to file an answer - Current liabilities in excess of current assets - Failure to pay when 
due for livestock - Cease and desist order - Suspension from operating subject to the Act. 


John P. Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent’s financial condition does not meet 
the requirements of the Act and that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. Paul Franklin Cox is an individual whose mailing address is HC 67, Box 


120, Mt. Ida, Arkansas 71957. 
2. The individual respondent at all times material herein was: 
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(a) Engaged in the business of buying and selling livestock in 
commerce for his own account or the account of others and buying livestock 
in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock in 
commerce on a commission basis. 

3. As set forth more fully in paragraph II of the complaint filed in this 
matter, on November 13, 1992, respondent’s current liabilities were in excess 
of respondent’s current assets. 

4. As set forth more fully in paragraph II of the complaint filed in this 
matter, respondent’s current liabilities are presently in excess of respondent’s 
current assets. 

5. As set forth more fully in paragraph III of the complaint filed in this 
matter, respondent purchased livestock and failed to pay, when due, the full 
purchase price of such livestock, and that as of November 13, 1992, the 
respondent had failed to pay for $87,648.71 worth of livestock purchases. 


Conclusions 


By reason of the facts found in Findings of Fact three and four herein, 
respondent’s financial condition did not meet the requirements of the Act (7 
US.C. § 204). 

By reason of the facts found in Finding of Fact five herein, respondent, 
Paul Franklin Cox willfully violated sections 312(a) and 409 of the Act (7 
US.C. §§ 213(a), 228b). 


Order 


Respondent, Paul Franklin Cox, his agents, employees, successors and 
assigns, directly or indirectly through any corporate or other device, shall 
cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock; and 
2. Failing to pay the full purchase price of livestock. 

Respondent, Paul Franklin Cox, shall be suspended from operating subject 
to the Act for a period of five (5) years, and thereafter until demonstration 
that his current assets exceed his current liabilities; Provided that, this 
suspension may be modified upon application to the Packers and Stockyards 
Administration to permit the respondent’s salaried employment by another 
registrant or packer after the expiration of 150 days upon demonstration of 
circumstances warranting the modification of the order. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondent, unless it is appealed to 
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the Judicial Officer by a party to the proceeding within 30 days pursuant to 
section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 29, 1994.-Editor] 


In re: VAL GENE PALMER. 
P&S Docket No. D-93-72. 
Decision and Order filed February 8, 1994. 


Failure to file an answer - Engaging in the business of a dealer without maintaining adequate 
bond - Failure to pay full purchase price when due for livestock - Cease and desist order - Civil 
penalty - Suspension of registration. 


John P. Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent willfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Val Gene Palmer, hereinafter referred to as the respondent, is an 
individual residing at 111 South 200 East, Richfield, Utah 84701. 

2. Respondent, Val Gene Palmer, is and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered as an individual with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce for his own account. 

3. Respondent, Val Gene Palmer, was notified by the Packers and 
Stockyards Administration, by personal service of a letter on September 16, 
1992, that the $15,000.00 surety bond that was maintained to secure the 
performance of his livestock obligations under the Act had terminated on 
August 26, 1992, and that it was necessary to obtain adequate bond coverage 
or its equivalent before continuing livestock operations subject to the Act. 
Notwithstanding such notice, respondent continued to engage in the business 
of a dealer without maintaining an adequate bond or its equivalent from 
August 26, 1992, and continuing until at least January 6, 1993. 

4. Respondent, Val Gene Palmer, in the transaction set forth more fully 
in paragraph III of the complaint filed in this matter, purchased livestock for 
his own account, and failed to pay, when due, the full purchase price of such 
livestock. 


Conclusions 


By reason of the facts alleged in paragraph three of the Findings of Fact, 
respondent, Val Gene Palmer, willfully violated section 312(a) of the Act (7 
U.S.C. § 213(a)) and sections 201.29 and 201.30 of the regulations (9 C.F.R. 
§§ 201.29, 201.30). 

By reason of the facts alleged in paragraph four of the Findings of Fact, 
respondent willfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 
213(a), 228b(a)). 


Order 


Val Gene Palmer, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
the regulations without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and the regulations; and 
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2. Failing to pay, when due, for livestock purchased. 
Respondent, Val Gene Palmer, is suspended as a registrant under the Act 
until such time as he demonstrates that he is in full compliance with the 
bonding requirements under the Act and regulations. When respondent 
demonstrates that he is in full compliance with such bonding requirements, a 
supplemental order will be issued in this proceeding terminating this 
suspension. In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Two Thousand 
Five Hundred Dollars ($2,500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondent, unless it is appealed to 
the Judicial Officer by a party to the proceeding within 30 days pursuant to 
section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 12, 1994.-Editor] 


In re: STEVEN TRUMAN DEWEES. 
P&S Docket No. D-94-18. 
Decision and Order filed March 23, 1994, 


Failure to file an answer - Engaging in the business of a market agency without adequate bond 
- Cease and desist order - Suspension of registration - Civil penalty. 


JoAnn Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq) 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
complaint. 
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Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Steven Truman Dewees, hereinafter referred to as the 
respondent, is an individual whose business mailing address is P.O. Box 461, 
Lacoochee, Florida 33537. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce on a commission basis; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a market 
agency to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail received January 8, 1993, that 
he was required to register and to obtain adequate bond coverage or its 
equivalent before continuing his livestock operations subject to the Act. 
Notwithstanding such notice, respondent has continued to engage in the 
business of a market agency without maintaining an adequate bond or its 
equivalent. 


Conclusions 


By reason of the facts alleged in paragraph II of the complaint, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Steven Truman Dewees, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
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regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 US.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 3, 1994.-Editor] 
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CONSENT DECISIONS 


(Not published herein-Editor) 


John Paul Cox. P&S Docket No. D-94-3. 1/5/94. 


Pat and Sons Poultry, Inc., Howard "Corky" Bennish and Stafford "Poochie" 
Bennish. P&S Docket No. D-93-80. 1/7/94. 


Dominic Meoli, t/a Great Valley Meat Market. P&S Docket No. D-92-13. 
1/10/94. 


Harry J. Laughlin. P&S Docket No. D-94-10. 1/21/94. 


John W. Bode and El Campo Livestock Commission Co., Inc. P&S Docket 
No. D-93-17. 1/24/94. 


Cal-Mar Meat Distributors, Inc., Marie Calcagno, Lawrence Calcagno and 
Michael J. Aiello. P&S Docket No. D-91-39. 1/25/94. 


Ledbetter Land and Cattle Company, Inc., H. H. Ledbetter, Dwight Ledbetter 
and Shane Ledbetter. P&S Docket No. D-93-55. 1/25/94. 


Allen Seahorn. P&S Docket No. D-94-12. 1/31/94. 


Roy S. Hatcher & Sons, Inc., Cecil Hatcher, and Roy S. Hatcher, Jr. P&S 
Docket No. D-93-53. 2/1/94. 


J-Bar Cattle Co., Inc. and Arthur Jackson. P&S Docket No. D-93-57. 
2/14/94. 


Macon Foods, Inc. and Gary M. Penczek. P&S Docket No. D-93-34. 
2/24/94. 


Tommy Charles Roden and Carvan Aaron, a/k/a Bo Aaron, d/b/a B & T. 
P&S Docket No. D-92-92. 3/3/94. 


Greenville Packing Co., Inc., and Robert M. Mattick. P&S Docket No. 
D-94-21. 3/15/94. 
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Mark V. Porter, d/b/a MVP Farms. P&S Docket No. D-93-42. 3/25/94. 
Jimmy Higgins, d/b/a Higgins Livestock. P&S Docket No. D-93-82. 4/11/94. 
George J. Brozovich, Jr. P&S Docket No. D-94-29. 4/13/94. 


Larry Capouch, d/b/a Capouch Livestock. P&S Docket No. D-93-67. 
4/18/94. 


Mark K. Holder, d/b/a Mark Holder Livestock. P&S Docket No. D-94-26. 
4/18/94. 


Doris Bobo, d/b/a D. B. Farms and Charles "Ricky" Bobo, d/b/a Ricky 
Bobo. P&S Docket No. D-93-61. 4/29/94. 


Falls Packing Co., Inc. and Joseph Murine. P&S Docket No. D-94-13. 
5/2/94. 


Eddie Smotherman, d/b/a Smotherman Livestock. P&S Docket No. D-93-59. 
5/12/94. 


Mike Phillips. P&S Docket No. D-93-35. 5/20/94. 
Warren E. Bandy, Jr. P&S Docket No. D-93-76. 5/23/94. 


A. W. "Buddy" Jenkins, also d/b/a Jenkins Cattle Co. P&S Docket No. 
D-94-31. 5/23/94. 


Perretta Packing Company, Inc., John Perretta, Jr. and Victor Perretta. 
P&S Docket No. D-93-11. 6/22/94. 


Ashby Wilson (A. W.) Mills, d/b/a Mulberry Farms, Mulberry Hill Farms 
and Elgin Farm. P&S Docket No. D-94-35. 6/23/94. 
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